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W. Frank Crawford, J., Dissents in Part, Concurs in Part

I concur in part and dissent in part.  I dissent in the majority’s affirmance of the trial court’s
award of fifty percent of the increased value of Husband’s IRA accounts.  The trial court’s decision
and that of the majority is based on the finding that such increased value constitutes marital property.
I do not agree with that conclusion.  While I can agree that some IRA accounts or increase therein
are marital property, I cannot agree that all IRA accounts are marital property.  Because a spouse,
prior to marriage, puts separate property in an IRA account as opposed to any other type of
investment account, it does not change the nature of the investment.  It is still an investment for the
owner thereof.  When the spouse marries, this does not, in my opinion, ipso facto change the
involved account into something other than the personal account of the investor.  

The definition of “marital property” in T.C.A. § 36-4-121(1)(A)(B) includes any marital
funds used by a spouse to fund an IRA account.  Those funds and the increase in value thereof would
rightfully be subject to a division.  However, in the absence of proof that marital funds were added
to the separate funds, marital property should be limited to the increase in value attributed to a
spouse’s contribution, as specified in T.C.A. § 36-4-121(1)(B). 

I must respectfully disagree with the unpublished decisions of other sections of this Court
cited in the majority opinion holding that an increase in the value of an IRA held separately by a
spouse without any marital contribution is marital property.  In my opinion, the language in the
statute, “the value of vested pension, retirement, or other fringe benefit rights accrued during the
period of the marriage,” T.C.A. § 36-4-121(b)(1)(B), contemplates the use of marital funds or
benefits provided by an employer as a part of the compensation package, which, in and of itself,
would be marital funds.  Therefore, I would treat the IRA accounts which have no contribution of
marital funds in the same manner as the majority treated the non-IRA accounts.  The importance of
this question in domestic cases warrants review by the Supreme Court.
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Moreover, I disagree with the majority that an equal division of marital property in this case
is an equitable division.  The majority points out that the trial court commented that but for the
division of marital property, periodic alimony would be appropriate.  I also cannot agree with the
trial court on this point.  Perhaps some rehabilitative alimony could be justified, but beyond that, I
cannot agree.

I concur in the remainder of the majority opinion.  Accordingly, I concur in part and dissent
part as indicated herein.
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